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KEY POINTS

1

Addressing Domestic Violence is a business imperative. The evidence is that
domestic violence can affect the attendance, performance and safety of employees,
and consequently reduce the productivity of Australian workplaces.

In response, both public and private sector employers are progressively
introducing domestic violence workplace entitlements into Australian workplaces. An
estimate of the number of Australian employees covered by a domestic violence
clause is two million as of June 2015.

Australia has been recognised as a world leader in the provision of workplace
protections for workers affected by domestic violence.

Further legislative reform and a continuing increase in the uptake of workplace
entitlements can improve the protection of working Australians from the impacts of
domestic violence at work and improve productivity.

1.2

1.3

1.4

15

1.6

1.7

Women, work and domestic violence

Mounting international evidence of the impacts of domestic violence on the productivity and
safety of victims has been enhanced by the findings of the Australian domestic violence and
workplace survey and more recently in a report by PwC for Our Watch and the Victorian
Health Promotion Foundation'. Furthermore, the workplace has been acknowledged as a
setting for action to address factors that drive and reinforce violence against women in a
shared framework for primary prevention of violence against women and children in Australia
recently released by Our Watch, Vic Health and ANROWS'

Two-thirds of Australian women who report violence by a current partner are in paid
employment. "

Women who are subjected to domestic violence have a more disrupted work history, are on
lower personal incomes, have had to change jobs frequently and are more likely to be
employed in casual and part time work than women with no experience of violence."

Keeping their job is critical to prevent a woman becoming economically trapped in a violent
relationship and is a key pathway to leaving a violent relationship." However, it must be
acknowledged that having a job is necessary but not sufficient to stop the violence, if the
system is failing to protect the victim and to hold the perpetrator to account and stop the
violence

Nearly a third of Australian workers report having experienced domestic violence. For
significant numbers of women, domestic violence affects their attendance, performance and
safety (National domestic violence and work survey, see appendix for summary of findings).""

The impacts of domestic violence at work is reflected in the costs to Australian business, not
only in lost productivity and absenteeism, but also in staff turnover, recruitment and
retraining. Access Economics (2004) estimated the total costs of lost productivity in Australia
associated with family violence was nearly half a billion dollars in 2002/2003, and was set to
rise to $609m in 2021/2022. i

More recent research by PwC anticipates the cost of lost productivity to the Australian
economy to be $2.1b in 2014-2015 *
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3.2

3.3

3.4

Australia’s leading role in providing workplace protection against domestic
violence

There are a number of international strategies to address domestic violence in the
workplace: anti-discrimination law reform in the United States; occupational health and safety
law reform in Ontario; and VAW legislation that addresses the workplace in Spain and the
Philippines.

The United Nations CSW57 (2013) to address violence against women and girls highlighted
as good practice the Australian achievement of ‘domestic violence entitlements in industrial
awards and agreements, including access to paid family violence leave of up to 20 days a
year’ .

The agreed conclusions at CSW57 included a commitment to full employment and decent
work, named the role of both employers and trade unions, and urged governments to
address violence against women and girls in the workplace through ‘regulatory and oversight
frameworks and reforms, collective agreements, codes of conduct, including appropriate
disciplinary measures, protocols and procedures’.”

The 2009 International Labour Organisation (ILO) Conference concluded that gender-based
violence (GBYV) in the workplace should be prohibited and prevented by measures including
collective bargaining.”

Demonstrating joint support for the inclusion of domestic violence in workplace GBV, the ILO
and Australian Government co-hosted a CSW57 Side Event on the impact of domestic
violence in the workplace. The event highlighted the Australian progress of domestic violence
clauses achieved through collective bargaining.® CSW60 will provide an opportunity to
consider further progress in this area.

The ILO’s Governing Body is discussing a future international labour standard on gender-
based violence in the world of work that includes domestic violence.

The Domestic Violence clause in workplace agreements

As Australian domestic violence policy shifted to provide greater support to women to stay
safely in their homes,* the economic imperatives for women to retain employment and
economic independence intensified.

With the aim of protecting jobs and safety for working victims of domestic violence, the
domestic violence clause in collective bargaining was conceived as a standardised and
enforceable workplace protection that would protect the disclosing employee. *

Developed as a collaboration between the Australian Domestic and Family Violence
Clearinghouse (ADFVC) and a number of trade unions in 2009, the model domestic violence
clause® comprehensively provides for additional domestic violence leave to address critical
matters such as seeking a protection order™; protection from adverse action or
discrimination; training for key personnel; safety planning; the confidentiality of employees
and their referral to domestic violence experts.

By December 2014, 747 agreements contained a domestic violence clause, covering over
600,000 employees, predominantly in the private sector, across a broad range of industries
such as retail, public transport, banking, education, manufacturing, airline and maritime, and
including some of the largest employers in the country Vi

As signatories to the National Plan to Reduce Violence against Women and their Children
(2011) that contains a commitment to economic security for women experiencing domestic
violence, all Australian Governments have introduced domestic violence protections for their
public servants, including paid leave, through directives and awards, except for Victoria and
Western Australia (see appendix 4 for government protections).
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3.5 An estimate of the number of Australian employees covered by a domestic violence clause is
two million as of June 2015. This is based on the increase of agreements containing a
clause, which doubled in the last quarter of 2014, and includes public service coverage and
award variations.

3.6 The Australian Law Reform Commission (ALRC) Inquiry into family violence in
Commonwealth employment law (2012) recommended that the ‘Australian Government
should support the inclusion of family violence clauses in enterprise agreements.’
(Recommendation 16—4)**

3.7 Recent reports demonstrate significant support from employers for paid domestic violence
leave™

Other industrial and reporting developments

4.1 The Fair Work Act amendments in 2013 included the right to request flexible work for
reasons of domestic violence.

4.2 The ACTU has included ten days paid domestic violence leave for permanent and ten days
unpaid for casual workers in its claim to the Fair Work Commission under the review of
modern awards in 2015.

4.3 Under the Workplace Gender Equality Act 2012 relevant employers are required to report on
their strategies and measures to support employees experiencing domestic violence.

Further reform recommended by the ALRC

5.1 Three outstanding areas of reform addressed by the ALRC Inquiry remain to be
implemented:

5.1.1 That the Australian Government ‘consider amending the National Employment
Standards to provide paid family violence leave’ (R.17-2).

5.1.2 That as domestic violence in the workplace can pose an OH&S risk,* Safe Work
Australia should include domestic violence in its research priorities; raise awareness of
domestic violence at work and develop appropriate education and training resources
(R.18 1-3).

5.1.3 That ‘status as an actual or perceived victim of family violence’ could be included as a
protected attribute under Commonwealth anti-discrimination law*" (R. 16-8).*"

However, being a victim/survivor of domestic violence as a protected attribute should also be
included in state, territory and federal anti-discrimination legislation as this is: consistent with our
human rights obligations; consistent with the National Plan to Reduce Violence against Women
and their Children (2010-2022) and with the focus on community responsibility for addressing such
violence; an important educative tool; and provides protection beyond employment to all areas of
public lifeXV

Implementation, training and monitoring

6.1 Effectively introducing new workplace domestic violence rights requires a change in
workplace culture.

In 2012 the ALRC recommended that the Australian Government ‘initiate a coordinated and
whole-of-government national education and awareness campaign about family violence and
its impact in the employment context (R. 15-1) and ‘support research, monitoring and
evaluation of family violence-related developments in the employment law sphere (R.15.5).

If the ALRC was making recommendations today it may be for a social change campaign
about family violence and work rather than an education and awareness campaign.
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6.2

6.3

6.4
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7.1

7.2

7.3

The Department of Employment (previously DEEWR) funded the project, Safe at Home, Safe
at Work (SAHSAW) at UNSW to:

e promote domestic violence clauses;

¢ develop and deliver resources (workplaces safety plans and information strategies) and
training to workplaces; and

e monitor the implementation of domestic violence clauses.

SAHSAW was funded from 2010-2013. Resources and research developed by SAHSAW
remain on the website http://www.dvandwork.unsw.edu.au?

It was acknowledged that SAHSAW, as an expert third party, played a key role in the
successful introduction and implementation of domestic violence clauses in the world of
work .

Today, the Gendered Violence & Work program out of University of New South Wales, offers
tailored advisory and training services to employers who want to address the effects of
domestic, family and sexual violence on their employees and organisations. These services
are designed to ensure that organisational intentions and commitments are translated into
effective implementation™",

The risk is that in the absence of a national program to train, resource and monitor domestic
violence workplace protections, international good practice will be poorly implemented and
understood in the Australian workplace.

eS4W Recommendations

The remaining outstanding areas of reform identified by the ALRC recommendations are
considered for implementation.

As the primary piece of legislation for employment it is essential that protections against
adverse action on the basis of being a victim/survivor of domestic violence is included in the
Fair Work Act (Cth).

A national program to provide training, resources including a model clause and to monitor the
implementation of domestic violence workplace protections is considered as part of the Third
National Action Plan to Prevent Violence Against Women and Children.
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Appendices
1. Theimpact of the employed domestic violence perpetrator

The rates of reported domestic violence suggest that significant numbers of employed people are
perpetrating violence towards family members. American research of employed domestic violence
offenders found that there were similar patterns in work impacts as for victims.*!

» a third took paid and unpaid time off work to be abusive or as a result of the abuse
» athird made abusive and threatening calls during working hours ( a third using work phones)

« one in five said that they had caused or almost caused an accident because they were
distracted ( a finding that may be of special importance in blue collar industries)

These employees represent a parallel cost to the employer, an occupational health and safety risk,
and, if orders to not contact or approach are being breached by the employee during working
hours, a potential legal problem.

Most of the supervisors of the offending employees interviewed for the research were aware of
what was occurring and did nothing or even colluded. It is probable that the narrative here is all-
important. The abusive worker may be representing themselves to co-workers and supervisors as
the injured party. Nevertheless, there are clearly impacts on attendance, performance, misuse of
work resources and time, and safety, all which need to be addressed. The role of an informed and
trained EAP could be valuable in this context.

The American research is currently being replicated in Canada, and would be a valuable
contribution to our knowledge if replicated in Australia.

2. National domestic violence and work survey

The national survey of over 3600 Australian employees on the impacts of domestic violence at
work found that domestic violence can have clear impacts on attendance, performance and
safety.™il This survey has been replicated in New Zealand, Canada, and the United Kingdom with
similar findings:

¢ Nearly half those who had experienced domestic violence reported that the violence affected
their capacity to get to work primarily due to injury or being restrained.

¢ Nearly one in five (19%) who experienced domestic violence in the previous 12 months reported
that the violence continued at the workplace. This rises to over half in later surveys. The major
forms of violence were abusive phone calls, emails or texts and the abusive person coming to
the workplace.

o The majority of workers who had experienced domestic violence (59%) reported a negative
effect on their work performance- feeling distracted, anxious, and/or unwell.

¢ Nearly half (45%) of workers with recent experience of domestic violence disclosed at work,
more to co-workers than management or HR. Though nearly half did disclose to a manager or
supervisor. Only 10% found their response helpful.

o Co-workers were affected more than anticipated- co-workers are more likely to disclose their
experience of violence to each other or to be aware of what is occurring; co-workers can be
directly affected by the abuse by having to support and protect their colleagues; co-workers can
be directly threatened or assaulted.
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3. ALRC recommendations

Family Violence and Commonwealth Laws - Improving Legal Frameworks, ALRC Report 117

15.

16.

Employment Law—Overarching Issues and a National Approach
Recommendation 15—1 The Australian Government should initiate a coordinated and
whole-of-government national education and awareness campaign about family
violence and its impact in the employment context.

Recommendation 15—2 There is a need to safeguard the personal information of
employees who have disclosed family violence in the employment context. The Office
of the Australian Information Commissioner and the Fair Work Ombudsman, in
consultation with unions and employer organisations, should develop or revise
guidance materials with respect to privacy obligations arising in relation to the
disclosure of family violence in an employment context.

Recommendation 15—3 The General Manager of Fair Work Australia, in conducting the
review and research required under s 653 of the Fair Work Act 2009 (Cth), should
consider family violence-related developments and the effect of family violence on the
employment of those experiencing it, in relation to:

a. enterprise agreements; and

b. individual flexibility arrangements.

Recommendation 15—4 The Department of Education, Employment and Workplace
Relations maintains the Workplace Agreements Database, which contains information
on federal enterprise agreements that have been lodged with, or approved by, Fair
Work Australia. The Department of Education, Employment and Workplace Relations
should collect data on the incidence of family violence-related clauses and references in
enterprise agreements and include it as part of the Workplace Agreements Database.

Recommendation 15—5 The Australian Government should support research,
monitoring and evaluation of family violence-related developments in the employment
law sphere, for example by bodies such as the Australian Domestic and Family
Violence Clearinghouse (ADFVC)*¥,

Fair Work Act 2009 (Commonwealth)

Recommendation 16—1 The Australian Government should consider family violence-
related amendments to the Fair Work Act 2009 (Cth) in the course of the 2012 Post-
Implementation Review of the Act.

Recommendation 16—2 Fair Work Australia should review its processes, and members
and other relevant personnel should be provided with consistent, regular and targeted
training to ensure that the existence of family violence is appropriately and adequately
considered at relevant times.

Recommendation 16—3 The Fair Work Ombudsman, in consultation with unions and
employer organisations, should include information in Best Practice Guides with respect
to negotiating individual flexibility arrangements in circumstances where an employee is
experiencing family violence.

Recommendation 16—4 The Australian Government should support the inclusion of
family violence clauses in enterprise agreements. At a minimum, agreements should:
a. include a statement outlining when and what type of verification of family

violence may be required;
b. ensure the confidentiality of personal information supplied;
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establish lines of communication for employees;

set out relevant roles and responsibilities of employers and employees;
provide for flexible working arrangements; and

provide access to paid leave.

~® Qoo

o Recommendation 16—5 The Fair Work Ombudsman should develop a guide to
negotiating family violence clauses in enterprise agreements, in conjunction with the
Australian Domestic and Family Violence Clearinghouse, unions and employer
organisations.

¢ Recommendation 16—6 In the course of the 2012 review of modern awards by Fair
Work Australia, the ways in which family violence terms may be incorporated into
awards, consistent with the modern award objectives should be considered.

¢ Recommendation 16—7 In the course of the first four-yearly review of modern awards
by Fair Work Australia, beginning in 2014, the inclusion of a model family violence term
should be considered.

e Recommendation 16—8 The Australian Human Rights Commission, in the context of
the consolidation of Commonwealth anti-discrimination laws, should examine the
possible basis upon which status as an actual or perceived victim of family violence
could be included as a protected attribute under Commonwealth anti-discrimination law.

17. The National Employment Standards

¢ Recommendation 17—1 As part of Phase Five of the whole-of-government strategy for
phased implementation of reforms contained in Part E of this Report, the Australian
Government should consider amending s 65 of the Fair Work Act 2009 (Cth) to provide
that an employee:
a. who is experiencing family violence, or
b. who is providing care or support to another person who is experiencing family
violence, may request the employer for a change in working arrangements to
assist the employee to deal with circumstances arising from the family violence.

o Recommendation 17—2 As part of Phase Five of the whole-of-government strategy for
phased implementation of reforms contained in Part E of this Report, the Australian
Government should consider amending the National Employment Standards with a
view to including provision for additional paid family violence leave.

18. Occupational Health and Safety Law

o Recommendation 18—1 Safe Work Australia should, in developing or reviewing its
Research and Data Strategy or other relevant strategies:

a. identify family violence and work health and safety as a research priority;

b. examine the effect of the harmonised legislative and regulatory OHS scheme on
duties and obligations owed in relation to family violence as a possible work
health and safety issue; and

c. consider ways to extend and improve data coverage, collection and analysis in
relation to family violence and its impact as a work health and safety issue.

e Recommendation 18—2 As part of the national education and awareness campaign in
Recommendation 15-1, Safe Work Australia should work with the Australian Domestic
and Family Violence Clearinghouse, unions, employer organisations, State and
Territory OHS regulators and other relevant bodies to:
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a. raise awareness about family violence and its impact as a possible work health
and safety issue; and

b. develop and provide education and training in relation to family violence as a
possible work health and safety issue™*.

Recommendation 18—3 Safe Work Australia should consider including information on
family violence as a possible work health and safety issue in relevant Model Codes of
Practice, for example:

a. ‘How to Manage Work Health and Safety Risks’;

b. ‘Managing the Work Environment and Facilities’;

c. ‘How to Consult on Work Health and Safety’;

d. ‘Preventing and Responding to Workplace Bullying’; and

e. any other code that Safe Work Australia may develop in relation to other

relevant topics, such as workplace violence and psychosocial hazards.

Safe Work Australia should, in developing or reviewing its Research and Data Strategy
or other relevant strategies (18-1):

identify family violence and work health and safety as a research priority;

examine the effect of the harmonised legislative and regulatory OHS scheme on duties
and obligations owed in relation to family violence as a possible work health and safety
issue; and

consider ways to extend and improve data coverage, collection and analysis in relation
to family violence and its impact as a work health and safety issue.

As part of the national education and awareness campaign in Recommendation 15-1, Safe
Work Australia should work with the Australian Domestic and Family Violence Clearinghouse,
unions, employer organisations, State and Territory OHS regulators and other relevant bodies
to (18-2):

raise awareness about family violence and its impact as a possible work health and
safety issue; and

develop and provide education and training in relation to family violence as a possible
work health and safety issue.

Safe Work Australia should consider including information on family violence as a
possible work health and safety issue in relevant Model Codes of Practice (18-3)

4 List of public service awards/directives/guidelines

NSW Crown Employees (Public Service Conditions of Employment) Award 2009 and a
further 60 State Government Awards linked to this provision

Queensland Government Special Leave Directive 02/2012

Northern Territory Government Commissioner’s Guideline for Miscellaneous Leave
(domestic, family and sexual violence) 08/2012

Australian Public Service Circular 2012/3: Supporting Employees Affected by Domestic or
Family Violence 10/2012

Tasmanian Ministerial Direction No. 28 Family Violence- Workplace Arrangements and
Requirements 11/12
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also reported being affected by the intrusion of family violence into their workplace.

American research has suggested that the abusive employee person poses a significant OH&S
risk at work with 19% reporting that they had caused or almost caused an accident (Schmidt and
Cranwell 2012).

i As the primary piece of legislation for employment it is essential that protections against adverse
action on the basis of being a victim/survivor of domestic violence is included in the Fair Work Act
(Cth). It is simpler to include employment rights in a central place.

il See ADFVC Submission to Consolidation of Commonwealth Anti-Discrimination Laws
Discussion Paper 2012.
https://www.dvandwork.unsw.edu.au/sites/www.dvandwork.unsw.edu.au/files/imce/adfvc _submissi
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Numerous case studies document the experience both direct and indirect forms of discrimination in
the workplace by victims of domestic violence. Vulnerable workers may be exposed to
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v \Women's Legal Service NSW 2015 personal communication to eS4W
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X The core functions of the Australian Domestic and Family Violence Clearinghouse have
transitioned to Australia’s National Research Organisation for Women'’s Safety (ANROWS). UNSW
Australia (The University of New South Wales) aims to build on the Clearinghouse's achievements
through the Gendered Violence Research Network (GVRN) and continue to carry out rigorous,
multi-disciplinary research related to gendered violence, including domestic and family violence.

> This needs to be done in conjunction with a specialist family violence support provider to
prevent the victim being more at risk, especially if the perpetrator is the employee.
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